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In the last issue of The Client Protection Webb I
shared some thoughts concerning NCPO’s first
four years.  As I complete my tenure as NCPO’s

President, let me share with you some thoughts about
my two years as President and about the next two
years under the presidency of Janet Green Marbley
of Ohio.  It has been challenging to step into the shoes
of founding NCPO President Ken Bossong of New
Jersey, and comforting to know that Janet will capa-
bly correct my missteps.  My thoughts about client
protection can be summed up by quoting Pogo, that
great philosopher of the Okefenokee Swamp, who
opined that we were surrounded by insurmountable
opportunities.  Indeed we are.

Over the last several years, Ken and I have been
working on developing interest in a law school sym-
posium on client protection, but, as my greatest dis-
appointment of the last two years,  I must report that
we have not yet accomplished our goal. Client pro-
tection programs are no different than any other part
of our profession. They need to be reviewed and re-
newed on  a regular basis. With Janet keeping us on
our toes, Ken and I  will continue to work to de-
velop a symposium to give client protection the re-
spect  it deserves, to ensure it receives  a little scru-
tiny,  and to create the basis to develop standards
with which to keep funds accountable.

Each of you can contribute to NCPO by keeping
us abreast of  developments in client protection in
your jurisdiction.  While reports of new develop-
ments help fill the pages of the Webb, more impor-
tantly, new programs help  expand the influence of
client protection. All of the ABA model rules de-
signed to prevent theft in the first instance or to catch
it early were first tried in one or two jurisdictions,
found to be effective, and then placed in the pan-
theon of model rules.  You can also help  by sharing
your ideas for improving NCPO’s service to its mem-
bers. I recently received an e-mail from Ruby
Cochran of New Jersey with a proposal to make our
website more user friendly as a greatly expanded
source of information about client protection pro-
grams with links to each jurisdiction.  Our webmaster
tells me her idea can be easily (well perhaps he did
not say easily)  implemented and I look forward to
using the addition.

Let me finish this swan song by thanking all
of you for the opportunities you gave me to ex-
pand my knowledge of national client protec-
tion issues over the last two years.  I have thor-
oughly enjoyed my tenure on the several ABA
committees that go with the presidency, and,
even more, participating in two ABA state cli-
ent protection fund consultations.  Most impor-
tantly,  I treasure the opportunity I have had to
get to know so many of you.  My appreciation
is exceeded only by my confidence in knowing
that the gavel is being passed to Janet’s very
capable hands.

By William D. Ricker, Jr.
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Law Client
Protection and
the American Bar
Association
By John A. Holtaway

The Center for Professional
Responsibility

The independence of the legal profes-
sion and the professional excellence
of its members are the cornerstones
of the American Bar Association’s

Center for Professional Responsibility.  Since
1978, the Center has provided national lead-
ership and vision in developing and interpret-
ing standards and scholarly resources in legal
ethics, professional regulation, professional-
ism and client protection mechanisms. Its de-
votion to assuring the highest standards of con-
duct by lawyers and judges and to enhancing
the profession’s role in serving and protecting
the public interest is underscored by its vigi-
lance to meet the challenges of an evolving
society.

Through its coordinated forum, the Cen-
ter promotes discussion and resolution of
pressing issues of professional responsibil-
ity and fosters communication among di-
verse bar organizations and the various
agencies that supervise and regulate the
conduct of lawyers and judges.  Further, the
Center serves as a unifying conduit that
merges the vast information resources and
expertise of its following constituent com-
mittees and other entities:

Standing Committee on Client
Protection

Standing Committee on
Professional Discipline

Standing Committee on Ethics and
Professional Responsibility

Standing Committee on Professionalism
Editorial Board of the ABA/BNA
Lawyers’  Manual on Professional
Conduct

Joint Committee on Lawyer Regulation

Section/Division Committee on
Professionalism and Ethics Practice

Commission on Multijurisdictional
Practice

Commission on Evaluation of the Model
Rules of Professional Conduct (“Ethics
2000”)

Members of the Center for
Professional Responsibility

National Organization of Bar Counsel
(NOBC)

National Client Protection Organization
(NCPO)

Association of Professional
Responsibility Lawyers (APRL)

Through substantive work with these en-
tities, the Center has compiled and analyzed
comprehensive research and statistical in-
formation to assist the Committees, the As-
sociation, and the public in all aspects of
lawyers’ professional responsibility.

Over the past twenty-five years, the sub-
jects of professionalism and professional
responsibility have developed into a signifi-
cant substantive field of law, with a profound
impact on lawyers and judges and with a
focus on the legal profession’s obligation to
the public.  The Center has sought to main-
tain a high level of awareness of the diverse
issues confronting the profession. To meet
this challenge, the Center has developed a
legal staff of national experts and a collec-
tion of unparalleled resources.  This effort
has resulted in national recognition and re-
spect for the Center’s publications, ethics
opinions, rules of professional conduct and
its reference and notification service on pro-
fessional conduct.  In addition, the Center’s
committees and its legal staff have devel-
oped prominence in professional consulta-
tion and educational programming.

Standing Committee on Client
Protection

The Standing Committee was created in Au-
gust of 1984 to supersede previous stand-

ing committees on client security funds and un-
authorized practice of law. The Standing Com-
mittee and its Advisory Commission on Law-
yers’ Funds for Client Protection work to ful-
fill the Association goal to develop and
strengthen client protection mechanisms, in-
cluding programs to reimburse financial loss
caused by lawyers’ misappropriation of client
funds. The Committee promotes societal and

consumer interests in the delivery of legal ser-
vices whenever the participation of individu-
als unlicensed in the jurisdiction is involved
and identifies for the Association emerging is-
sues in the regulation of the practice of law.
As envisioned by the Commission on Evalua-
tion of Disciplinary Enforcement (“McKay
Commission”), client protection is a distinct
component of the lawyer regulation system.
The McKay Commission Report recom-
mended an expanded system of lawyer regu-
lation that affords a variety of responses in re-
solving disputes and addresses the changing
needs of the public and the legal profession.
In furtherance of the recommendations made
by the McKay Commission and the goals and
objectives of the Association, the Committee
develops and implements strategies for encour-
aging jurisdictions to adopt client protection
programs.

The programs that the Committee is cur-
rently encouraging jurisdictions to imple-
ment are embodied in the ABA Model Rules
for Client Protection. These programs in-
clude lawyers’ funds for client protection;
trust account overdraft notification; finan-
cial recordkeeping rules; random audit of
trust accounts; payee notification; fee arbi-
tration; and mediation of client-lawyer dis-
putes. The Committee is responsible for
drafting and presenting to the House of
Delegates necessary and desirable rule
amendments or additions to these Model
Rules.

The Committee offers its services, exper-
tise and resources to interested client pro-
tection programs throughout the United
States and Canada. The Committee works
with the staff and administrators of client
protection programs that are typically a
component of the jurisdiction’s lawyer regu-
latory system. The services include: on-site
consultations with study committees estab-
lished by the highest court of the jurisdic-
tion or the bar association; monitoring of
all client protection activities in the juris-
diction; communication with all study com-
mittees; participation in public forums; as-
sistance in establishing pilot programs; and
on-site consultations regarding specific cli-
ent protection programs. The programs de-
veloped by the Committee not only serve
to protect the members of the public, but
they also serve as educational tools for the
profession.

The Committee is also concerned with the
delivery of quality legal services to the pub-
lic, especially those of low or moderate
means. The Committee monitors develop-
ments in the delivery of such services by
persons who are not licensed or otherwise
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authorized to provide such services across
the country. Developments are shared with
committees and commissions and made
available to members, the public and regu-
latory agencies responsible for the enforce-
ment of unlicensed practice of law statutes.

The current members of the Standing
Committee are: Lynda C. Shely, Chair,
Phoenix, AZ; Melissa DeLacerda,
Stillwater, OK; Sylvia E. Stevens, Lake
Oswego, OR; Thomas W. Sumners, Jr.,
Trenton, NJ; James E. Towery, San Jose,
CA; John A. Weiss, Tallahassee, FL; and
Robert D. Welden, Seattle, WA.

Client Protection
Consultation Program

For many years, the Committee has pro
vided consultations to lawyers’ funds for

client protection (also known as client secu-
rity funds) upon invitation by the highest court
in the jurisdiction or the bar leadership.  The
on-site consultation program offered by the
Committee involves sending a team of indi-
viduals experienced in the field of client pro-
tection, including Committee members and
members of the National Client Protection Or-
ganization, to examine the structure, operations
and procedures of the host lawyers’ fund for
client protection. In preparation for the con-
sultation, the team reviews relevant court rules,
reports and statistics, and examines sample
claims.  At the consultation, the team conducts
interviews with the fund’s staff, trustees, bar
executives, laypersons, disciplinary counsel,
the judiciary and others who have contact with
or roles in the system. At the conclusion of its
study, the consultation team reports its find-
ings and makes recommendations for the im-
provement of the system, on a confidential ba-
sis, to the state supreme court or bar associa-
tion.  The team also offers follow-up assistance
to help implement the recommendations con-
tained in the report.

 Standing Committee Publications

The Committee has drafted model rules and
texts pertaining to all aspects of client

protection, including:

   ABA Model Rules for Client Protection:
This publication contains the Model Rules for
Lawyers’ Funds for Client Protection, Model
Rule for Trust Account Overdraft Notification,
Model Rule on Financial Recordkeeping,
Model Rule for Random Audit of Trust Ac-
counts, Model Rule for Payee Notification,
Model Rules for Fee Arbitration and the Model
Rules for Mediation of Client-Lawyer Dis-

putes. The Preface explains the interrelationship
of the Model Rules and the Introduction includes
a brief history of the Rules.

Survey of Lawyers’ Funds for Client Pro-
tection: The tri-annual survey offers a na-
tional view of lawyers’ funds for client pro-
tection activities, including new fund imple-
mentation, fund management, funding
sources, reimbursement awards, claims ex-
perience and procedures, public information,
loss prevention activities and records man-
agement information. The survey details in-
formation received from the United States
and Canada.

Salary Survey of Administrators of Law-
yers’ Funds for Client Protection  (1999):
Survey results of the average annual salaries
paid to administrators of client protection
funds, broken down into large, medium and
small jurisdictions.

Survey of Unauthorized Practice of Law
Committees (1999) and the Survey and Re-
lated Materials on the Unauthorized Prac-
tice of Law/Nonlawyer Practice (1994): In-
cludes a brief history of UPL, the ABA Model
Rules for Advisory Opinions on UPL and
state-by-state survey results concerning UPL
definition, enforcement, remedies and guide-
lines.

Survey of Fee Arbitration Committees
(1999): Survey results concerning the opera-
tion and financing of mandatory and volun-
tary client-lawyer fee arbitration programs.

Current Projects of Committee

Since 1984, the Standing Committee on
Client Protection and its Advisory Commis-

sion on Lawyers’ Funds for Client Protection
have sponsored an annual National Forum on
Client Protection. The Forum is the only national
informational and educational program for pro-
fessionals working in the area of client protec-
tion. The networking the Forum fosters and fa-
cilitates has contributed to the spread of client
protection funds to every jurisdiction in the
United States.

The 18th National Forum on Client Pro-
tection will be held in Vancouver, British
Columbia, on May 31-June 1, 2002. The
Honorable Gerry L. Alexander, Chief Justice
of the Washington State Supreme Court and
Simon Potter, 1st Vice-President of the Cana-
dian Bar Association, will make the opening
remarks at this year’s Forum.  The Difficult
Claims Workshop at this year’s Forum will

be presented by the National Client
Protection Organization.

In June 2002, the Committee will pub-
lish the Survey of Lawyers’ Funds for Cli-
ent Protection (1999-2001).

In August 2002, the Committee will be
submitting to the ABA House of Delegates
proposed amendments to the ABA Model
Rules for Lawyers’ Funds for Client Pro-
tection.

The Committee is studying whether it
should recommend to the ABA House of
Delegates the adoption of an amendment
to the ABA Model Rules of Professional
Conduct that would require lawyers to dis-
close to their clients when they do not main-
tain professional liability insurance.  

John A. Holtaway, the ABA’s Client
Protection Counsel,  provides legal counsel
and primary staff liaison services to the
ABA Standing Committee on Client
Protection and the Advisory Commission
on Lawyers’ Funds for Client Protection.
Mr. Holtaway is also Staff Counsel to the
ABA Commission on Multijurisdictional
Practice and works closely with the
National Client Protection Organization.

NCPO e-Forum

The NCPO e-Forum, our
organization’s Internet bulletin

board, has proven to be an effective tool
for networking. To be included, send
your e-mail address to
ncpo@mybizz.net.

To post an item on the NCPO e-Fo-
rum, simply e-mail your question or
comments to ncpo@mybizz.net,  and
identify it as an item to be posted to
the NCPO e-Forum.  Your submission
message will be forwarded to all mem-
bers of the group.  Questions are wel-
come. Contact Mike Knight:
mjk@nylawfund.org.

Become a member of the planet’s only
networking organization for client
protection funds. We now have 27
states as Organizational Members
($200), and 77 Individual Members
($25). NCPO dues are tax-deductible.
Send to Isaac Hecht, Esq.,
315 No. Charles St., Baltimore,
MD 21201-4325.

Join NCPO
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Reimbursement of Lawyer Theft:
The Client Protection Fund Perspective (Part II)

While there is a  relatively small
number of  dishonest lawyers, the
losses they cause are dramatically

disproportionate to their numbers.   Let me use
Florida and New York as illustrations.  In 1999,
the  Florida Client Security Fund1 reimbursed
97 claimants.  Those claims were paid as the
result of 49 dishonest lawyers out of nearly
70,000 lawyers licensed in Florida.  In other
words, seven ten thousandths of one percent
of the Florida lawyers caused losses to clients
of more than $900,000 in approved claims.
New York reported a similarly small number
of miscreant lawyers in 1999 when it reim-
bursed $3.4 million to 161 claimants as the
result of the dishonest acts of 62 lawyers out
of a lawyer population of more than 180,000.2

Again, the number of dishonest lawyers mea-
sured a miniscule fraction of one percent of
the  state’s total  lawyer  population.3

  While the number of thieves is low, the loss
to clients can be catastrophic.  Until you in-
vestigate a client’s claim, you cannot fully un-
derstand the loss suffered by people whose
entire financial future has been stolen from
someone they trusted.   While most law client
protection fund eligible claimants are reim-
bursed in full, too many clients who have lost
hundreds of thousands of dollars receive only
twenty-five or fifty thousand dollars.  Others
are denied any recovery because reimburse-
ment standards are restricted due to insufficient
funding.  Nevertheless, in the nine year period
of 1990 through 1998, 45 client protection
funds paid more than $164 million to eligible
victims of lawyer theft.

Do not get the impression, however, that
all clients were reimbursed fully for their
loss.  Just the opposite is true.  Maximum
reimbursement levels around the country
vary wildly.  Only six states have per claim
limits of $100,000 or more, eleven states’
limits are between $50,000 and $100,000
per claim, with almost all of the remaining
34 jurisdictions reimbursing $25,000 or less
per claim.  Ten states will not reimburse as
much as  $20,000 per claim and one state
has a $1,500 reimbursement limit.   Florida,
with a modest $50,000 limit per claim, did
not fund even to the full extent of that limit
in three of the last six years because of lack
of funding.  It cannot be said that all client
protection funds in this country meet the
Conference of Chief Justices’ National Ac-
tion Plan goal of “substantially reimburs-
ing” all claimants.

Were we to look at actual numbers, the
conclusions would be compelling.  While
the data shows that the client protection sys-
tem in this country is alive, and relatively
well in the aggregate, it also shows that there
is great disparity in funding and in claim
awards.  These numbers, and my analysis,
come from three American Bar Association
triennial surveys of client protection funds,
covering the years 1990 through 1998; but
the data is only as good as is the informa-
tion voluntarily provided to the ABA by the
state funds.  Unfortunately, there has never
been an academic quality study of the cli-
ent protection fund data4.

There is, for example, only complete fund-
ing data for the nine years from only 24 ju-
risdictions and complete reimbursement
data from only 45 jurisdictions.  Notwith-
standing the incompleteness of the data, it
tells us quite a bit about the state of client
protection around the country.  While the
bar should be proud of the more than $205
million that lawyers have contributed to
their respective jurisdiction’s funds over the
last nine years and even more so the more
than $164 million which has been paid to
claimants, the distribution of revenues and
expenditures is significantly skewed.  For
instance, only  five jurisdictions, New York,
California, New Jersey, Pennsylvania and
Massachusetts, with 52 percent of the law-
yers in the 24 jurisdictions, account for al-
most 80 percent of the national aggregate
of revenues paid into client protection funds.

Similarly, over the same nine year period,
the five states which reimbursed the most
to claimants, New York, California, New
Jersey, Pennsylvania and Florida, accounted
for almost 80 percent of all payments, but
have only 43 percent of all lawyers.

Perhaps a more accurate measure of the
skewed distribution of client protection fund
operations, however, is demonstrated by
revenue and reimbursement per lawyer by
jurisdiction.  While we would expect that
the largest jurisdictions would account for
most of the revenue and most of the reim-
bursements in absolute terms, unless you
believe that dishonest lawyers  congregate
in just a few  states, revenues per lawyer
and reimbursements per lawyer should be
nearly equal.

They are not.  And they are not because
the various funds do not all “substantially

reimburse” losses.  The numbers tell us that,
over the nine year period for which data on
the 24 jurisdictions is available, revenue per
lawyer per year varied from a low of  $2.38
to a high of  $54.10.  The average per law-
yer was $28.21, but, perhaps more reveal-
ing, lawyers in half of the jurisdictions an-
nually contributed less than $17.31 each.
While there is  not  complete revenue data
on the other 27 jurisdictions, we know that
all of the significant funds are included.  If
the other jurisdictions were included, it is
likely the average revenue per lawyer and
median contribution per lawyer would be
reduced, probably not insignificantly.

The differences in reimbursements among
the states are even more dramatic.  The lead-
ing jurisdiction reimbursed $40.98 per law-
yer per year over nine years, the lowest re-
imbursed 37 cents.  The average reimburse-
ment was $17.64 per lawyer, but half of the
45 jurisdictions for which data is available
annually reimbursed claimants less than
$5.06 per lawyer.  Again, complete data for
all jurisdictions would likely lower - not
raise - the $5.00 per lawyer median.

One thing the data tells us is that the cost
of providing a client protection fund is not
oppressive. No state imposes an assessment
that is onerous and some states impose an
assessment that is barely perceptible. What
the data also tells us is that both the likeli-
hood of reimbursement and the amount that
will be reimbursed vary dramatically from
jurisdiction to jurisdiction.

 The reason, as noted previously, is two
fold. First, client protection programs that
are under funded tend to be well kept se-
crets, not only to the public, but also among
the jurisdiction’s lawyers. When there is
little money to distribute, the last thing a
trustee wants to deal with is new claims.
Let me give you an example of what can
occur from my own state of Florida. When
I first joined the Florida committee 18 years
ago, we were not funded sufficiently to re-
imburse all claimants.  Accordingly we
looked for reasons to deny a claim.  In the
late 1980s, the Florida Bar Board of Gov-
ernors directed the Client Security Fund
Committee to do just the opposite.  It di-
rected the Committee to find ways to  pay
claims, not  deny them.  The result was dra-
matic and it was swift. Within a year or two
we had doubled our annual reimbursements

By William D. Ricker, Jr.
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and had significantly reduced our reserve
fund.

The second reason for dramatic differ-
ences in reimbursements is the equally dra-
matic difference in maximum reimburse-
ment limits.  As noted previously, per claim
maximum limits currently vary from a low
of $1,500 per claim to $200,000 or more
per claim in three states.  Let me add to my
story about Florida.  At about the same time
the Board of Governors directed the com-
mittee to change its attitude about claim re-
imbursements, it also raised the maximum
reimbursement limits from $25,000 to
$50,000.  The combined result of those two
changes has been to increase Florida’s an-
nual reimbursements to clients to almost a
million dollars from nearer to $300,000 be-
fore the changes.  Needless to say,  the ad-
ditional reimbursements required additional
revenue.  The lawyers of Florida increased
the annual budgetary appropriation to the
Client Security Fund from $7.00 per law-
yer to $15.00 per lawyer to meet the chal-
lenge, and the contribution  increased to
$20.00 per lawyer in 2001.

The aggregate amount of reimbursements
from client protection funds over the last
nine years reveals the extent of the lawyer
theft problem.  It would be interesting to
combine the ABA’s data with similar data
from insurance payments for innocent part-
ner coverage to develop a more complete
picture.  As interesting as the aggregate pic-
ture is the distribution of client protection
fund awards among law practice areas.  Un-
fortunately the three ABA triennial surveys
have been inconsistent in the collection of
practice area data and it is not possible to
construct a study for the full nine years.  The
first study did not collect any data broken
down into practice area and the most recent
study looked at the number of claims, not
the dollar amount of claims.  The most use-
ful data is for the 1993 through 1995 pe-
riod.

Seventy percent of all awards came out of
claims from investments,  real property and
trusts and estates, with the latter, including
other escrow losses, representing nearly
fifty percent of all claims.  It should not be
surprising that the real property, trust and
estates practice and other escrow areas lead
the list since they give the greatest opportu-
nity for a lawyer to hold significant money
in his trust account.  As noted earlier, it
would be beneficial to combine the client
protection fund data with innocent partner

insurance awards to develop a more com-
plete picture of the high risk practice ar-
eas.  By improving the collection and qual-
ity of data on loss, the profession, perhaps
in conjunction with the insurance indus-
try can develop new and improved pro-
grams for reducing the opportunity for
theft in these areas.

We know from recent unflattering news-
paper articles that there is a clear, unmet
need for clients who are the victims of law-
yer dishonesty.  The profession must de-
velop close coordination between the law-
yer discipline department and the client
protection fund.  The disciplinary system
needs to make potential claimants aware
of its jurisdiction’s fund and the fund
needs to know the trends of disciplinary
actions that can reasonably be expected
to lead to additional claims.  Clients who
suffer loss from defalcation by their law-
yers are not well served merely by the law-
yer regulatory punishment visited on their
lawyer, who almost never can respond in
restitution.  Those clients need to be made
aware of their jurisdiction’s fund and need
to make a claim or have a claim made for
them.  The public service purpose of a cli-
ent protection fund is not met by hiding
behind lack of publicity of the funds’ ex-
istence, low limits or inadequate financ-
ing of the fund.

A joint effort between client protection
funds, bar disciplinary agencies and the
professional malpractice insurance indus-
try to explore programs to reduce lawyer
dishonesty could be beneficial to all con-
cerned.  The industry clearly has an inter-
est in reducing covered loss while the pro-
fession has an interest in eliminating all
lawyer theft.  To the extent that the pro-
fession and the industry  can work together
to study the problem and to develop pro-
grams to reduce and eliminate theft, they
both win.  But most importantly, the cli-
ent wins.

1 There has been a change in the nomencla-
ture of law client protection funds over the
last decade.  Like the ABA Model Rules,
most jurisdictions refer to their funds as
client protection funds, a few others, like
Florida, retain the original client security
fund name .
2 Seventeenth Annual Report of the Board of
Trustees , The Lawyers’ Fund for Client

Protection of the State of New York  (2000).
3 In 2000,  New York awarded 205 claimants
$10.5 million as the result of the misdeeds of 88
lawyers.  Annual Report of the Board of Trustees
for the Calendar Year 2000, The Lawyers’ Fund
for Client Protection of the State of New York.

(2001).
4Since it does not appear that efforts to require
mandatory malpractice insurance coverage
will prevail,  there is an interesting growing,
though still small, ancillary movement to
require attorneys to disclose to clients whether
or not they carry malpractice insurance.   See,
Alaska, South Dakota and Ohio bars for  rules
regarding disclosure.  Presumably lawyers
who demonstrate responsibility to their clients
by carrying insurance are also less likely to
steal.  Whether or not that presumption is
accurate can only be demonstrated by
experience over time and quality research.

William T. Ricker, Jr. is President of the
National Client Protection Organization,
Inc. He is Of Counsel with Akerman
Senterfitt in Fort Lauderdale, Florida. He
has been a member of the Florida Bar Cli-
ent Security Fund Committee for 18 years
and has twice been its Chair.  This article is
adapted from President Ricker’s presenta-
tion to a conference of attorneys and pro-
fessional liability  insurance executives in
Newport, RI, on October 11, 2001, spon-
sored by Target Professional Associates

Attorney James A. Gay was suspended
indefinitely in 1993 upon the com-
plaint of the Cleveland (Ohio) Bar

Association.  His attorney produced evidence
indicating that his professional misconduct,
which included the conversion of estate as-
sets, was attributable to depression and alco-
hol abuse.  The Ohio Supreme Court condi-
tioned his readmission, among other things,
on “proof of restitution”.  In June 2000, Gay
sought reinstatement, which the bar associa-
tion opposed:  one of Gay’s victims had a
$50,000 malpractice judgment against him,
and refused to accept Gay’s settlement offer
of $200.  On the morning of his reinstatement
hearing, Gay repaired to the local Bankruptcy
Court, which subsequently discharged the
$50,000 judgment.  The Supreme Court, with
two justices dissenting, reinstated Gay.
(Cleveland Bar Ass’n v. Gay, No. 93-1738,
2/27/02)

Restitution and the
Bankruptcy Code
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Coping with
Legal Fees (Part II)

By Frederick Miller

In the Winter 2002 issue of The Webb, I
discussed the practical difficulties sur-
rounding claims that seek the reimburse-

ment of legal fees from law client protection
funds.  I suggested that those difficulties would
be significantly reduced if state supreme courts
required written retainer agreements, and the
deposit of legal fees that are paid up front into
an attorney trust or escrow account, to be with-
drawn from the account as the attorney earns
the fee.

Law client protection funds exist to reim-
burse economic losses caused by the “dis-
honest conduct” of attorneys.  The rules of
most client protection funds define “dishon-
est conduct” as a wrongful act in the nature
of theft or embezzlement of law client
money and property.  Some rules explicitly
include, as an example of dishonest conduct,
a lawyer’s refusal to refund unearned legal
fees that were paid in advance, with a cita-
tion to Rule 1.16 of the Model Rules of Pro-
fessional Conduct.

One way to deal with unearned fee claims
is to equate a lawyer’s dishonest conduct in
these claims to an allegation of  “theft by
deceit” or “larceny by false promise”.  That
requires evidence that the claimant’s law-
yer took legal fees with the intent not to pro-
vide the promised legal services, or under
such circumstances that the lawyer should
known that the promised services would not
be provided.

The New York Lawyer’s Fund has articu-
lated this standard of eligibility in its rules:

In a loss resulting from an attorney’s re-
fusal or failure to refund an unearned legal
fee as required by the [NY] Lawyer’s Code
of Professional Responsibility, “dishonest
conduct” shall include an attorney’s mis-
representation, or false promise, to provide
legal services to a law client in exchange
for the advance payment of a legal fee.

An attorney’s failure to perform or com-
plete a  legal engagement shall not consti-
tute, in itself, evidence of misrepresentation,
false promise or dishonest conduct.

Reimbursement of a legal fee may be al-
lowed only if (i) the attorney provided no
legal services to the client in the engage-

ment; or (ii) the legal services that the at-
torney actually provided were, in the trust-
ees’ judgment, minimal or insignificant; or
(iii) the claim is supported by a determina-
tion of a court, a fee conciliation bureau, or
an accounting acceptable to the trustees that
establishes that the client is owed a refund
of a legal fee.  No award reimbursing a le-
gal fee shall exceed the actual fee that the
client paid the attorney.

In the event that a client is provided
equivalent legal services by another attor-
ney without cost to the client, the legal fee
paid to the predecessor attorney will not be
eligible for reimbursement, except in ex-
traordinary circumstances.

 This standard was adopted in 1990. One
way it’s implemented is an early heads up
to claimants: when the Lawyer’s Fund re-
ceives an unearned fee claim, the claimant
is sent a special acknowledgment letter
which sets forth and highlights the rule.
When claimants are interviewed, the inter-
view tracks the provisions of the rule. If their
claims are ultimately denied (and most fee
claims are), the provisions of the rule are
oftentimes cited to the claimant.

Not a perfect solution perhaps, but cer-
tainly a highly helpful tool in managing a
caseload that is dominated by this species
of attorney-client complaint.  

How To Do Financial Asset Investigations
(A Practical Guide for Private Investigators,
Collections Personnel, and Asset Recovery
Specialists)  By Ronald L. Mendell
Charles C. Thomas Publisher, Ltd.,
of Springfield, Ill. (2000) $ 27.95

By Ruby Cochran

Every client protection fund should have
this book in its library. It’s up-to-date,
with references to helpful websites, and

it’s easy to read.  A beginner (like myself) can
learn a lot of useful information while a more
experienced person can still glean helpful tid-
bits.

How To... opens with a discussion of the
basic ways to identify an individual; name,
address, social security number.  Well
known and obscure places and ways to get
this information are noted in multiple chap-
ters, as well as areas where this informa-
tion is needed to get more information.
Identifying and locating relatives and as-
sociates of your target is covered by a full
chapter.  Another chapter is devoted to in-
formation brokers and other sources.

Locations where stolen funds can be hid-
den include using the money for life insur-
ance policies,  paying down mortgages,
buying money orders or bearer bonds.  Dis-
solved partnerships and corporations may
still own assets.  Assets may be hidden with
stockbrokers, in safe deposit boxes, or in a
collection of art or coins.  The book dis-
cusses these and more.  Search techniques
for locating business assets are covered, in-
cluding plant visits and piercing the corpo-
rate veil.

A fictional investigation walks the reader
through the steps taken by the author.  The
final chapter discusses Internet sources.
Useful forms for gathering, organizing and
analyzing information are provided in the
text.  

Ruby Cochran is  Secretary to the Board
of Trustees of the New Jersey Lawyers’
Fund for Client Protection.

Money Matters

NCPO Membership
Survey

NCPO continues to focus on the plan-
ning and prioritizing of its activities
and initiatives. Toward that end, the

Board of Directors this year sought out direct
input from the membership on protection fund
issues, issues, priorities and the perceived value
of NCPO.

The project was conceived and imple-
mented by Victoria Rees, administrator of
Nova Scotia’s client protection fund and
NCPO’s Vice-President for the Canadian
Provinces.  A survey was faxed to all NCPO
members in January.  We received a moder-
ate rate of response from members cover-
ing a broad geographic region, as well as
representing the range of small to large funds
(by number of claims).

Respondents were asked to rank in prior-
ity and value to them the various NCPO ac-
tivities.  Networking ranked as the most
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www.ncpo.org

NCPO on the Internet:
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Bounced Checks
in New York
By Michael J. Knight

The New York Lawyers Fund for Cli-
ent Protection is a state government
agency financed by lawyers to reim-

burse law clients for the theft of their money in
the practice of law.  The fund is financed by a
$60 share of a $300 biennial registration fee.
Annually, the fund reimburses approximately
$8 million to eligible  claimants.  The vast ma-
jority of losses involve the misuse of law firm
trust and escrow accounts.

The fund is administered by a seven-mem-
ber Board of Trustees, five lawyers and two
non-lawyers, who serve pro bono publico.

Using their experience evaluating hundreds
of claims each year, the Trustees seek to
identify deficiencies in legal practice, and
to recommend changes to judicial and bar
leaders to resolve those deficiencies. A
good example is New York’s Dishonored
Check Reporting Rule, which took effect
on January 1, 1993.

The Lawyers Fund administers this pro-
gram, at no cost, and serves as a clearing-
house for items reported under the rule.  The
rule differs from the ABA’s Model Rule in
that it covers only checks that banks dis-
honor because of insufficient funds in a
lawyer’s trust account.   Through Decem-
ber 2001, the fund has processed nearly
8,000 bounced-check reports.  The total
face amount of those checks exceeds $90
million.  The reports  cite more than 2700
lawyers and law firms. More than 3900 re-
ports have been forwarded to attorney dis-
ciplinary committee for investigation.  An-
other 4000 erroneous reports have been
weeded out by the fund.

Most remarkable, perhaps, is that the rule
has detected 86 lawyers who have misused
client funds.  These 86 no longer have ac-
cess to law client money.  And since 1993,
the fund has approved more than $5 mil-
lion in reimbursement involving bounced-
check reports.

Court rules require lawyers and law firms
to use one of three designations for their
client funds accounts: Attorney Special,  At-
torney Trust or Attorney Escrow Account,
including IOLA deposits. Lawyers can
maintain their accounts only in banks which
have agreed to report checks that have been
dishonored for insufficient funds to the
Lawyers Fund.  Lawyers are obligated to
promptly notify their banks of existing cli-
ent and escrow accounts, as well as when
they establish new accounts.   Nearly all
banks in New York participate in this pro-
gram.

Should a lawyer bounce a trust account
check, the depository bank is required to
send a notice to the fund within five bank-
ing days, where it’s held for 10 business
days to permit a bank to withdraw a notice
that was filed by bank error.  A subsequent
deposit or “cure” of the deficiency by the
lawyer or law firm is not sufficient to with-
draw a notice filed with the fund. At the
end of ten business days, if the notice has
not been withdrawn, it is forwarded to the
appropriate attorney disciplinary commit-
tee for investigation.

Once a notice is forwarded, the fund’s file
is closed and all further inquiries are di-

New York Courts Opt for
Written Engagement
Letters

The ABA’s House of Delegates at
its 2001 Annual Meeting turned
down an amendment to the Model Rules

of Professional Conduct that would have re-
quired written retainer agreements between law-
yers and clients. The proposal was advanced by
the ABA’s Ethics 2000 Commission. In New
York, the State Bar Association expressed its
“vehement opposition” to a  proposed court rule
that would require written engagement letters.

Guess what?  Effective March 4, 2002, writ-
ten engagement letters in the Empire State
are required where the attorney’s legal fee is
expected to be $3,000 or more. The engage-
ment letter (or an alternative retainer agree-
ment) must be provided the law client before
commencing the engagement, or at a reason-
able time thereafter.  The letter is required to
address the scope of legal services to be pro-
vided; an explanation of the attorney’s fee and
billing practices; and, where applicable, the
client’s right to arbitrate a fee dispute.  A sepa-
rate court rule in New York addresses written
agreements which have been required for sev-
eral years in domestic relations engagements.
The text of the rule is on the state court
system’s  website: www.courts.state.ny.us.
A sample letter of engagement has been
posted on the State Bar’s website:
w w w . n y s b a . o r g / w h a t s n e w /
letterofengagement.htm.

The written engagement letter rule was rec-
ommended to Chief Judge Judith S. Kaye in
a 1995 report by her Committee on the Pro-
fession and the Courts, chaired by Louis A.
Craco, of the Manhattan law firm of Wilkie
Farr & Gallagher.  

Lawyers practicing in Alaska, Ohio, and
South Dakota are required to advise

their clients if they do not maintain fixed
levels of malpractice insurance, generally
$100,000 per claimant. The ABA’s
Standing Committee on Client Protection
will recommend to the ABA’s House of
Delegates that the Model Rules of
Professional Conduct be amended to
require lawyers to advise their clients, in
writing, if their firms do not have
malpractice insurance, or whenever their
malpractice insurance coverage is termi-
nated.  The Standing Committee will also
propose that a law firm’s commercial
advertisements disclose the absence of
professional liability insurance.  The rule
changes would not fix minimum levels of
insurance.  The House of Delegates will
receive the proposals in time for its
February 2003 meeting.  

Malpractice Insurance
Disclosure

rected to the attorney disciplinary commit-
tee, which begins its investigation by a writ-
ten request to the lawyer or law firm for a
written explanation for the dishonored item
as well as six-months’ bank records for the
escrow account in question.

The Lawyers Fund periodically surveys
the state’s disciplinary committees for their
experiences with the rule.  The results are
significant. Most reports result from defi-
ciencies in law office banking practices, not
dishonest conduct. In these cases, the rule
serves the the function of identifying defi-
ciencies, and alerting practitioners to court
standards for accounting, banking and
record keeping.  The disciplinary commit-
tees identify real estate practice as the area
which generates the highest percentage of
bounced-check reports, often as the result
of lawyers who have drawn checks against
uncollected funds.  

Michael J. Knight is Deputy Counsel at
the New York Lawyers’ Fund for Client
Protection.  mjk@nylawfund.org

important activity provided by NCPO,
followed closely by education. The Client Pro-
tection Webb newsletter ranked a solid third
amongst members’ most valued NCPO ser-
vices. The full NCPO Membership Survey
2002 Report will be distributed to members
following approval of the final report by the
Board of Directors.

(cont’d. from p. 6)NCPO Membership Survey
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bursed the estate of a retired CIA intelligence
officer $248,000 for money stolen from the
client’s sole beneficiary, a charitable foundation
that he created before his death to underwrite
church and school music programs.  An
additional $75,000 was paid by the District of
Columbia’s client protection fund, its maximum
award.  According to Isaac Hecht, the fund’s
long-time treasurer (and an officer-director of
NCPO), the current maximum award available
to eligible claimants in Maryland is $423,000,
which represents 10 percent of the fund’s
reserves as of  June 30, 2001.

Assessment Hike Approved in Wisconsin
Wisconsin’s client protection fund, called the
Clients’ Security Fund, was established in 1981,
and is administered by the State Bar.  The fund
has been financed by an annual assessment on
lawyers which cannot exceed $15.  The fund is
also required to maintain a balance of $250,000.
Since 1982, the fund has restored more than $2.2
million in reimbursement to more than 350
eligible claimants.  The fund’s current maximum
on awards is $75,000.

The $15 annual assessment has proven
inadequate to support the timely reimbursement
of eligible claims, and the maintenance of the
fund’s $250,000 reserve.  On April 18, 2002, the
Wisconsin Supreme Court unanimously ap-
proved the State Bar’s request to up the   annual
lawyer assessment from $15 to $25.

National Conference Dates
The ABA’s National Conferences on Profes-
sional Responsibility are scheduled for May 30-
June 1, 2002 at the Fairmont Waterfront Hotel in
Vancouver, B.C.; May 29-31, 2003 at the
Fairmont Hotel in Chicago; and June 3-5, 2004
at the Registry Resort in Naples, Florida.  The
ABA’s Annual Client Protection Forums are
held simultaneously with these conferences.

Creative Accounting in Albuquerque
The Supreme Court of New Mexico suggests
internal controls for small law firms to avoid the
misuse of firm and client assets.  The court’s

helpful suggestions – “some important
lessons for all law firms” – were incorporated
in a decision which disbarred an Albuquer-
que attorney for stealing funds belonging to
his law firm and its clients in an intricate
manipulation of law firm banking and
financial records.  (Matter of Reynolds, No.
27,037, 1/29/02)

IOLTA’s Constitutionality Still
Unsettled
The Ninth Circuit Court of Appeals, en banc,
has reversed an earlier three-judge panel, and
upholds the constitutionality of Washington
State’s Interest on Lawyers’ Trust Account
program (IOLTA).  The decision casts the 9th

Circuit in conflict with the 5th Circuit Court
of Appeals, which invites a resolution by the
U.S. Supreme Court. Washington Legal
Foundation v. Legal Foundation of Wash-
ington, 171 F.3d 835 (2001).

Tough Love in Maryland
Maryland’s top court, in a split decision,
declined to apply its presumptive disbarment
standard in a case involving the co-mingling
and misappropriation of a client’s medical
malpractice settlement.  The majority of the
Court of Appeals said the facts failed to
establish dishonest, fraudulent or deceitful
intent.  The attorney also pleaded “attention
deficit disorder” as a compelling mitigating
factor.  The dissenters accused the majority
of watering down the court’s “get-tough”
precedents.  (Maryland Attorney Grievance
Comm’n v. Hayes, No. 48, 1/18/02)

Tough Love in Utah
The Utah Supreme Court holds that the State
Constitution’s ban on ex post facto laws does
not apply to attorney discipline proceedings,
which are “civil” in nature, not “criminal”.
The Supreme Court in 1993 approved a
standard that disbarment is the presumptive
penalty for a lawyer’s theft of client property.
It applied that standard to a Utah lawyer who
had stolen $18,000 from a client a year
earlier.  The lawyer’s financial pressures
were not “truly compelling” mitigating
factors, the court said.  (Matter of Ennenga,
No. 20000475, 12/18/01)

Consumer Protection in Virginia
Lawyers in Virginia are not required to
maintain professional liability insurance, but
they must certify annually to the State Bar
whether they have malpractice insurance.
That fact is now available to the public, via
the State Bar’s Internet web site:
www.vsb.org

Consumer Protection in Title Closings
The Department of Justice and Federal Trade
Commission continue to oppose state efforts
to exclude nonlawyers from participating in
real estate title transactions and financings.
These  federal agencies have argued to bar
associations, courts and legislatures in
Kentucky, North Carolina, Virginia and
Rhode Island that these attempts to restrict
competition are not in the public interest, and
would not enhance the protection of
consumers.

Name Change in Maryland
Effective July 1, 2002, the client security trust
fund in Maryland will be officially re-named
the Client Protection Fund of the Bar of
Maryland.  The Maryland Legislature ap-
proved the new moniker at the request of the
fund’s trustees.

Progress Report from Colorado
The Colorado Attorneys’ Fund for Client
Protection was established by the Colorado
Supreme Court, effective January 1, 1999.
The fund is managed by seven trustees,
including two nonlawyers.  The fund is
chaired by Charles Goldberg, a director of
NCPO, and a partner in the Denver law firm of
Rothgerber, Johnson and Lyons.  Through
December 2001, the fund’s Trustees have has
considered 78 claims against 25 Colorado
attorneys.  They approved reimbursement
totaling $122,081 to   eligible claimants.  John
S. Gleason, the fund’s administrator, reports
that a “typical claim involves an attorney who
accepts an advanced fee from a client,
abandons the client, and misrepresents the
status of the case to the client.”

Awards Climb in Maryland
Maryland’s client protection fund has reim-


